
POINT  PAPER


ON

RULES  FOR  EMPLOYEES  WHOSE  SPOUSE  WORKS  FOR  A  CONTRACTOR

THE FINANCIAL INTEREST RULE

-
Basic principle:  You may not take any action on a contract if it will affect your spouse's financial interests.  [18 USC 208; 5 CFR 2635.402]  Three specific rules follow.

-
(1)  You may not take action on a contract if it would have a direct and predictable effect on your spouse's compensation by the contractor, OR on your spouse's continued employment with the contractor.

-
(2)  If your spouse owns stock in the contractor, you may not take action on a contract with that contractor, if it would have direct & predictable effect on contractor's financial interests.

-
(3)  If your spouse participates in a pension plan that owns stock in the contractor, you may not take action on a contract with that contractor, if it would have a direct and predictable effect on the contractor's financial interests.

-
Prohibitions apply regardless of how much your spouse's financial interests would be affected.  It's not necessary that the size of the financial gain or loss be known, and the amount of the financial gain or loss is immaterial.  [5 CFR 2635.402(b)(1)(ii)]

-
"Taking action on a contract" means:


--
Making decisions regarding the contract


--
Giving advice to other government employees regarding the contract


--
Making recommendations to other government employees regarding the contract


--
Evaluating contractor performance (or the contractor's bids, proposals, claims, etc.)


--
Participating in any investigation related to the contract  [5 CFR 2635.402(b)(4)]

-
If you must disqualify yourself from certain duties because of the financial interest rule, you must provide a written notice of disqualification to your supervisor.  [JER 2-204a]

-
Waiver.  If the financial interest of your spouse that would be affected by your actions on the contract is not so substantial that it would be likely to affect the integrity of your services for the government, then you may be able to obtain a waiver.  [18 USC 208(b)(1)]  In making this judgment, you must consider the five factors listed at Joint Ethics Regulation (JER) 5-302b.


--
Before a waiver is requested, all the alternatives (i.e. disqualification, divestiture, reassignment, and rearrangement of duties) must be considered and rejected.


--
A waiver can be granted only by the Air Force General Counsel, who must consult with the Office of Government Ethics before granting the waiver.  A request for waiver must contain the Ethics Counselor's findings of fact on the eight factors listed at JER 5-302c(4).

THE IMPARTIALITY RULE

-
If your actions on a contract are OK under above rules, you still must evaluate whether you would have the necessary "appearance of impartiality."  [5 CFR 2635.502]

-
First, you (or your supervisor) must determine whether your spouse being employed by the contractor would, under the circumstances, cause a reasonable person to question your impartiality toward the contractor.  If you and your supervisor agree the answer is no, you may take actions regarding the contract.  [5 CFR 2635.502(a)]

-
Second, if you or your supervisor believe that reasonable person would question your impartiality toward the contractor, then you may not take any action regarding the contract unless your supervisor determines that the government's interest in your participation in the contract outweighs the concern that a reasonable person may question the integrity of Air Force programs and operations.  [5 CFR 2635.502(d)]

-
In doing the balancing test, supervisor may consider the following factors:


--
The nature of your spouse's position with the contractor;


--
The effect that your taking actions on the contract would have on your spouse's financial interests;


--
The nature and importance of your role in the contract, including the extent to which you are called on to exercise discretion in the matter;


--
The sensitivity of the matter;


--
The difficulty of reassigning the matter to another employee;


--
Adjustments that may be made in your duties that would reduce or eliminate the likelihood that a reasonable person would question your impartiality.  [5 CFR 2635.502(d)(1)-(6)]

-
To make these determinations, the supervisor must be a commissioned military officer or a civilian GS-12 or above, and must consult with an Ethics Counselor.  However, for General Officers who are commanders, the determination can be made by the General Officer’s Ethics Counselor (they do not have to be made by the General Officer’s supervisor).  [JER 1-202]

-
The balancing test determination may be done verbally or in writing, but must be done in writing if you request your supervisor do it in writing.  [5 CFR 2635.502(d)]  If you must disqualify yourself from certain duties because of the impartiality rule, you must provide a written notice of disqualification to your supervisor.  [JER 2-204b]

-
Any waiver obtained from the Air Force General Counsel is also deemed to constitute a determination that the government's interest in your participation in the contract outweighs the concern that a reasonable person may question the integrity of Air Force programs and operations.  [5 CFR 2635.501(b) (Note)]

-
If you're prohibited from taking action on contract because of financial interest rule or impartiality rule, you may still have contract under your responsibility and may receive information (e.g. briefings) on the contract -- you simply may not make any decisions, give advice, make recommendations or evaluations, etc., on the contract.  [5 CFR 2635.402(b)(4)]
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