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Formats have value because they keep us from having to reinvent the wheel.  Here is a format for an opinion on whether conduct violates any rules on conflict of interests or appearance of impropriety.

There is nothing magical or mandatory about the language used in the format.  You are welcome to tailor the language to fit your particular circumstances, or to create your own format, as you wish.  Also, before using the format, please research the ethics rules assiduously to ensure that this is the right format to use in your particular situation.  Finally, if you have any suggestions or comments about the format, please let us know.
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[date]

MEMORANDUM FOR  [office symbol of client]

FROM:   [office symbol of your legal office]

SUBJECT:   Advice on Whether  [name of employee]  Violated Any Conflict of Interest Rules

1.   This  [(memo) (message)]  responds to your request for advice on whether [description of relationship or conduct] by [name of employee] violated any rules regarding conflicts of interest or the appearance of impropriety.

2.   Facts.  You have provided the following information.    [ insert facts ]

3.   The law.  There are three laws or regulations that must be considered.

       a.   The criminal conflict of interest law.  First, there is a Federal criminal law on conflicts of interest.  This law provides that a government employee may not participate personally and substantially in a particular government matter (such as administration of an awarded contract or a source selection for a new contract), if the matter will have a direct and predictable effect on the financial interests of any of the following:

(1)   the employee,

(2)   the employee’s spouse or minor children,

(3)   the employee’s general partner,

(4)   a company or organization in which the employee is serving as an officer, director, trustee, general partner or employee, or

(5)  a company or organization with which the employee is negotiating for employment, or has an arrangement concerning prospective employment.  [18 USC 208(a)]

b.   The provision in the ethics regulation on outside personal and business relationships (the impartiality rule).

There is a provision in the Federal ethics regulation on personal and business relationships that happen outside of your government duties.  This provision states that if (1) a government employee will participate in a particular government matter (such as an awarded contract or a source selection for a new contract), and (2) the employee knows that a person, company or organization with whom he has a “covered relationship” will be a party to the matter, and (3) the employee determines that the circumstances would cause a reasonable person with knowledge of the relevant facts to question his impartiality in the matter, then the employee should not participate in the matter, unless he has informed his supervisor of the appearance problem and has received authorization from the supervisor to participate in the matter.  [5 CFR 2635.502(a)]

When the supervisor receives information from the employee about the appearance problem, the supervisor undertakes a balancing test.  If the supervisor determines that the government’s need to have the employee participate in the matter outweighs the appearance problems that would result from the employee participating in the matter, then the supervisor authorizes the employee to participate in the matter.  [5 CFR 2635.502(d)]
An employee has a “covered relationship” with six specified types of persons, companies or organizations.  An employee must comply with the provisions of 5 CFR 2635.502 only if the employee is or would be participating in a particular government matter that has one of these types of persons, companies or organizations as a party to the matter.  A government employee has a “covered relationship” with the following types of persons, companies or organizations.

(1)   A person who is a member of the employee’s household.

(2)   A relative of the employee with whom the employee has a close personal relationship.

(3)
  A company or organization with whom the employee has or seeks a business, contractual or other financial relationship that involves other than a routine consumer transaction (in the employee’s personal capacity).

(4)
  A company or organization for whom the employee’s spouse, parent or dependent child, is serving (or seeking to serve) as an officer, director, trustee, general partner, agent, attorney, consultant, contractor or employee.

(5)
  A company or organization for whom the employee has, within the last year, served as an officer, director, trustee, general partner, agent, attorney, consultant, contractor or employee, in their personal capacity.

(6)
  A company or organization in which the employee is serving as an “active participant” in his personal capacity.  “Active participant” means a position above a mere dues-paying member but not as elevated as an officer, director or trustee.  An example of an “active participant” would be a committee or subcommittee chair.  [5 CFR 2535.502(b)(1)]

It should be noted that the guidance in 5 CFR 2635.502 can be used to evaluate situations that do not involve a "covered relationship."  5 CFR 2635.502(a)(2) states:

An employee who is concerned that circumstances other than those specifically described in this section would raise a question regarding his impartiality should use the process described in this section to determine whether he should or should not participate in a particular matter.

However, if an employee has a situation that does not involve any of the "covered relationships," and if the employee does not believe that the situation raises any questions about his or her impartiality, then the employee is not required to take any action under the impartiality rule of 5 CFR 2635.502.  This point is made in Office of Government Ethics (OGE) Informal Advisory Opinion 01 X 8, dated August 23, 2001.  This opinion states:

OGE has consistently maintained that, although employees are encouraged to use the process provided by section 2635.502(a)(2), "[t]he election not to use that process cannot appropriately be considered to be an ethical lapse."  OGE Informal Advisory Letter 94 x 10(2); see also OGE 97 x 8 ("obligation" to follow process where covered relationships involved, but employees "encouraged" to use process in other circumstances); OGE 95 x 5 ("not required by 5 C.F.R. 2635.502 to use the process described in that section" where no covered relationship with person who is party or represents party); OGE 94 x 10(1)(employee may "elect" to use process in section 2635.502(a)(2), but "election not to use that process should not be characterized, however, as an ‘ethical lapse'"). 

     c.   Actions that create the appearance of an ethics violation.  There is a provision in the Federal ethics regulation regarding actions that create the appearance of a violation of the ethics rules.  This provision states:

Employees shall endeavor to avoid any actions creating the appearance that they are violating the law or the ethical standards set forth in this part.  Whether particular circumstances create an appearance that the law or these standards have been violated shall be determined from the perspective of a reasonable person with knowledge of the relevant facts.  [5 CFR 2635.101(b)(14)]

This provision states that employees should avoid any actions that create the appearance that they are violating the law or the ethical standards found in the ethics regulation.  This means avoiding actions that create the appearance of a violation of a specific law or provision in the regulation.  The ethics regulation does not contain a general ban on “creating an appearance of impropriety.” 

[ In applying these provisions, we should keep in mind the guidance of the Merit Systems Protection Board, which has stated:  “Fundamental fairness precludes disciplining an employee for conduct unless he or she should have known it would appear improper to a reasonable observer under the circumstances.”  Special Counsel v. Nichols, 36 M.S.P.R. 445, 455 (1988). ]

4.   Conclusions.

[The [(relationship) (conduct)] in question by [name of employee] did not affect the financial interests of any of the types of persons, companies or organizations listed in paragraph 3a above.  Thus, [name of employee] did not violate the criminal conflict of interest law.]

[ [Name of employee] does not have a “covered relationship” with [name of organization or person that the employee was involved with].  As a result, the provision at 5 CFR 2635.502 on outside personal and business relationships (the impartiality rule) does not apply to [(him)(her)].  Consequently, [name of employee] was not required under this provision to inform [(his)(her)] supervisor about the [(relationship) (conduct)] in question and ask [(his)(her)] supervisor to determine whether [(he)(she)] should be disqualified from working on any government matters.]
[Since the conduct by [name of employee] did not violate any law or regulation, my conclusion is that this conduct cannot be the basis of any adverse administrative action against [(him)(her)].]

[ insert other conclusions ]
5.   If you have any other questions, please let me know.

[name and title of author of memo or e-mail]

*****************************************************************************

