Ethics Update

By The Air Force Materiel Command Law Office

Wright-Patterson Air Force Base, Ohio

Anthony J. Perfilio, SES, Director

SUBJ:
      Format for Opinion on Writing an Article for a Professional Publication

FROM:     Mr. Mark Stone, Ethics Attorney

DATE:
      May 30, 2003

Here is a format for an opinion on writing an article for a professional publication.  Before using the format, please research the ethics rules assiduously to ensure that this is the right format to use in your particular situation.
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[date]

MEMORANDUM FOR  [office symbol of client]

FROM:   [office symbol of your legal office]

SUBJECT:   Writing an Article for a Professional  [(Journal)(Magazine)(Publication)]

1.   This  [(memo) (message)]  responds to your request for advice on writing an article for a professional  [(journal)(magazine)(publication)]
2.   Facts.  You have provided the following information.    [ insert facts ]

3.   Law.  The ethics regulation that applies to Executive Branch employees states:

Endorsement.  An employee shall not use or permit the use of his Government position or title or any authority associated with his public office to endorse any product, service or enterprise except:  (1)  in furtherance of statutory authority to promote products, services or enterprises; or (2) as a result of documentation of compliance with agency requirements or standards or as the result of recognition for achievement given under an agency program of recognition for accomplishment in support of the agency's mission.  [5 CFR 2635.702(c)]

Also, DoD 5500.7-R, Joint Ethics Regulation, para. 3-209, states in relevant part:

Endorsement of a non-Federal entity, event, product, service, or enterprise may be neither stated nor implied by DoD or DoD employees in their official capacities and titles, positions, or organization names may not be used to suggest official endorsement or preferential treatment of any non-Federal entity [with certain exceptions not applicable here, such as CFC and Air Force Assistance Fund].

Although official endorsements are prohibited, HQ USAF/JAG has issued an opinion which states that Air Force employees may make a “comment on an issue of general concern to the Air Force,” as long as in doing so they do not promote specific products or services.  This opinion provides:

This is in response to your request for our review and comment on the proposed public release of a speech entitled “A Study in Motivation.”  Specifically, you've requested our opinion concerning whether the speech is a prohibited endorsement of a specific defense contractor.  It is our understanding that the speech has already been once delivered by its author.  The remarks are, in our opinion, correctly characterized by its author as a "case study."  Its focus is the successful performance of a particular Foreign Military Sales contract.  In particular, it highlights the contracting and management methods used to incentivize the performance of the contractor's workforce.  Any case study of a successful defense program involving specific contractors will necessarily reflect favorably upon the contractors concerned.  This does not, however, mean that all case studies are prohibited endorsements.  To the extent that case studies concern the past performance of a Government contract, are fact specific, are focused on an issue of general concern to the Air Force, and do not promote specific products or services which may be the subject of prospective competitive procurements, they are permissible.  In our opinion, the remarks in this speech meet the standard for permissible comment on an issue of general concern to the Air Force, incentivizing performance.  [Opinion of The Judge Advocate General of the Air Force (OpJAGAF) 1996/7, 19 Jan 96 (emphasis added)]

4.   Conclusions.

[name of government employee]  may write an article for  [name of professional publication]  on  [description of topic].  Such an article would be the kind of “comment on an issue of general concern to the Air Force” that HQ USAF/JAG has determined to be permissible.

[ To ensure the article does not violate the rules on express or implied endorsements, I recommend the following.  First, the article should not contain any language that endorses or appears to endorse  [name of organization that publishes the publication]  or any other non-Federal entity.  Second, the article should not recommend that the reader purchase any goods or services from  [name of organization that publishes the publication]  or any other source.  Third,  [name of government employee]  should reserve the right to approve the final text of the article.  Fourth, since  [name of government employee]  is going to write the article as part of  [(his)(her)]  official duties,  [(he)(she)]  may not accept any honorarium for writing the article. ]

[ insert other conclusion ]

5.   If you have any questions, please let me know.

[name and title of author of memo or e-mail]
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