Information  Paper  on  the  Illegal  Gratuity  Statute  (18 USC 201(c))
1.
Structure of 18 USC 201.  18 USC 201 has five subsections.  Subsection (a) contains the definitions, including the definition of “public official.”  Subsection (b) addresses giving a bribe to a public official or a witness, and the acceptance of a bribe by a public official or a witness.  Subsection (c) addresses giving an illegal gratuity to a public official or a witness, and the acceptance of an illegal gratuity by a public official or a witness.  Subsection (d) deals with the payment to witnesses of witness fees and travel and subsistence costs, and the payment to expert witnesses of preparation costs.  Subsection (e) discusses related statutes.

2.
The language of the statute.  18 USC 201(c) states:

(c) Whoever--

(1) otherwise than as provided by law for the proper discharge of official duty--

(A) directly or indirectly gives, offers, or promises anything of value to any public official, former public official, or person selected to be a public official, for or because of any official act performed or to be performed by such public official, former public official, or person selected to be a public official; or

(B) being a public official, former public official, or person selected to be a public official, otherwise than as provided by law for the proper discharge of official duty, directly or indirectly demands, seeks, receives, accepts, or agrees to receive or accept anything of value personally for or because of any official act performed or to be performed by such official or person;

(2) directly or indirectly, gives, offers, or promises anything of value to any person, for or because of the testimony under oath or affirmation given or to be given by such person as a witness upon a trial, hearing, or other proceeding, before any court, any committee of either House or both Houses of Congress, or any agency, commission, or officer authorized by the laws of the United States to hear evidence or take testimony, or for or because of such person's absence therefrom;

(3) directly or indirectly, demands, seeks, receives, accepts, or agrees to receive or accept anything of value personally for or because of the testimony under oath or affirmation given or to be given by such person as a witness upon any such trial, hearing, or other proceeding, or for or because of such person's absence therefrom;

shall be fined under this title or imprisoned for not more than two years, or both.

3.
The Sun-Diamond case.  In United States v. Sun-Diamond Growers of California, 526 U.S. 398, 119 S.Ct. 1402, 143 L.Ed.2d 576, the U.S. Supreme Court interpreted the illegal gratuity statute (18 USC 201(c)).  The holding of the case reads as follows:

We hold that, in order to establish a violation of 18 U.S.C. § 201(c)(1)(A), the Government must prove a link between a thing of value conferred upon a public official and a specific “official act” for or because of which it was given.
Here is an excerpt from the case regarding the difference between a bribe and an illegal gratuity:

The distinguishing feature of each crime is its intent element.  Bribery requires intent “to influence” an official act or “to be influenced” in an official act, while illegal gratuity requires only that the gratuity be given or accepted “for or because of” an official act.  In other words, for bribery there must be a quid pro quo–a specific intent to give or receive something of value in exchange for an official act.  An illegal gratuity, on the other hand, may constitute merely a reward for some future act that the public official will take (and may already have determined to take), or for a past act that he has already taken.  The punishments prescribed for the two offenses reflect their relative seriousness:  Bribery may be punished by up to 15 years’ imprisonment, a fine of $250,000 ($500,000 for organizations) or triple the value of the bribe, whichever is greater, and disqualification from holding government office.  See 18 U.S.C. § 201(b) and 3571.  Violation of the illegal gratuity statute, on the other hand, may be punished by up to two years’ imprisonment and a fine of $250,000 ($500,000 for organizations).  See §§201(c) and 3571.  [Italics in original.]
4.
OGE memo on the Sun-Diamond case.  On May 19, 1999, the Office of Government Ethics (OGE) issued a memo regarding the Sun-Diamond case.  It reads in part as follows:

This is a follow-up to the message on the United States v. Sun-Diamond Growers case that I sent to executive branch employees on April 8, 1999.  The purpose of that message was to alert employees to the fact that the outcome of the Sun-Diamond Growers case would not have legal effect on the administrative standards of conduct regarding acceptance of gifts from outside sources.

On April 27, 1999, the Supreme Court issued its decision in Sun-Diamond Growers, affirming the ruling of the U.S. Court of Appeals for the District of Columbia Circuit.  The issue before the Supreme Court involved the interpretation of the criminal illegal gratuities statute.  In siding with the Appeals Court, the Supreme Court adopted a more narrow interpretation of that statute than that which had been advocated by the Independent Counsel.  The Supreme Court held that “in order to establish a violation of 18 U.S.C. § 201(c)(1)(A), the Government must prove a link between a thing of value conferred upon a public official and a specific ‘official act’ for or because of which it was given.”

The Supreme Court's decision does not disturb the noncriminal prohibitions on gifts found at 5 U.S.C. § 7353.  Nor does it affect Executive Order 12674 which directed the Office of Government Ethics (OGE) to promulgate executive branch standards of conduct.  The administrative standards of conduct contained in 5 C.F.R. part 2635, Standards of Ethical Conduct for Employees of the Executive Branch (Standards), which, in part, implement those authorities, were not in issue in the Sun-Diamond Growers case.  They continue to be fully effective as to executive branch employees.

5.
Contractor employees.  Employees of government contractors can, under certain circumstances, be considered to be “public officials” for purposes of 18 USC 201.  See, e.g., United States v. Kenney, 185 F.3d 1217 (11th Cir. 1999) (employee of Air Force contractor).
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