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On September 9, 2003, the Office of Personnel Management (OPM) published in the Federal Register some proposed regulations on the detail of Executive Branch employees to the Legislative Branch.  Comments on the proposed regulations are due to OPM by October 24, 2003.

On March 9, 2001, we sent out an ethics update e-mail message entitled "Sources of Guidance on Detailing Personnel."  We have updated that document, and it is provided below.

****************************************************************************************************************

Here are 17 sources of guidance on the detailing of personnel.

Statutes.

1.   5 USC 3341  (details within Executive or military departments).

2.   5 USC 3343  (details to international organizations).

3.   5 USC 3344  (details of administrative law judges).

4.   5 USC 3371-3376  (Intergovernmental Personnel Act).

5.   10 USC 2004  (detail of commissioned officers as students at law schools).

6.   10 USC 9301  (detail of Air Force members as students, observers, and investigators at educational institutions, industrial plants, and hospitals).

7.   18 USC 207(g)  (application of 18 USC 207 to detailees).

Regulations.

8.   5 CFR 2635.104  (guidance on how the Standards of Ethical Conduct for Executive Branch employees (5 CFR Part 2635) applies to employees on detail).

9.   On September 9, 2003, the Office of Personnel Management (OPM) published in the Federal Register some proposed regulations on the detail of Executive Branch employees to the Legislative Branch.  Comments on the proposed regulations are due to OPM by October 24, 2003.

Comptroller General decisions.

10.   The Comptroller General has stated:  "A detail is 'the temporary assignment of an employee to a different position for a specified period, with the employee returning to his regular duties at the end of the detail.' "  [Comp. Gen. Dec. B-224033, 30 Jan 87, pg. 1]

11.   There are specific fiscal law rules that apply to the detailing of Federal employees to other Federal agencies.  The Comptroller General has summarized these rules as follows:

Appropriations must be spent only for the purposes for which appropriated.  31 U.S.C. § 1301(a) (1982).   The complement to this requirement is the rule of law prohibiting the unlawful augmentation of agency appropriations.  [Citation.]  Thus, under principles of appropriations law, Federal employees, including Schedule C employees, may not be detailed away from their agencies to any other agency or the White House on a nonreimbursed basis, except in the limited circumstances where the details involve matters similar or related to matters ordinarily handled by the loaning agencies that will aid the loaning agencies in accomplishing a purpose for which their appropriations are provided.   Also, such details are permissible for brief periods when necessary services cannot be obtained, as a practical matter, by other means and the numbers of persons and cost involved are minimal.  [Citation.]  However, an agency may not spend money on salaries of employees detailed to another agency to perform work essentially unrelated to the loaning agency's functions, and the appropriations of the receiving agency are unlawfully augmented by the amount the loaning agency pays for the salaries of the loaned employees.  [Comp. Gen. Dec. B-224033, 30 Jan 87, pg. 2]

12.   The key Comptroller General decision on reimbursable and nonreimbursable details is 64 Comp. Gen. 370 (1985).  Other Comptroller General decisions that apply the rules on details include 65 Comp. Gen. 635 (1986) (proposed nonreimbursable detail of administrative law judges from National Labor Relations Board to Department of Labor not permissible); Comp. Gen. Dec. B-230960, 11 Apr 88 (nonreimbursable detail of Treasury Department employees to congressional committee permissible), and Comp. Gen. Dec. B-247348, 22 Jun 92 (nonreimbursable detail of Government Printing Office employee to Library of Congress not permissible).

Treatises.

13.   GAO publication, Principles of Federal Appropriations Law, Second Edition, Volume IV, March 2001, Chapter 15, pages 15-52 to 15-57.

DoD guidance.

14.   Within DoD, the detail of personnel (military and civilian) to other Federal agencies is governed by DoD Directive 1000.17, Detail of DoD Personnel to Duty Outside the Department of Defense, 24 Feb 97.  This Directive contains the following provisions:

--  "It is DoD policy that:  ...  DoD personnel may be detailed to non-DoD Agencies to support a specific project of pre-determined duration, wherein it is judged that DoD personnel are uniquely qualified within the U.S. Government to accomplish the task, and the detail is in furtherance of identifiable interests of the Department of Defense."  [DoDD 1000.17, para. 4.1]

--  "Details outside the Department of Defense shall be accomplished only when they promote the increased effectiveness of the U.S. Government or produce more economic use of Government resources.  Personnel details, even on a reimbursable basis, shall be in furtherance of specifically identifiable interests of the Department of Defense, [and] shall be for the minimum possible duration...."  [DoDD 1000.17, para. 4.3]

--  "[N]onreimbursable details shall be executed only if the employee will be performing functions consistent with those for which DoD funds are appropriated.  Furthermore, details on a nonreimbursable basis shall be made only when the greatest benefit of the detail rests with the Department of Defense."  [DoDD 1000.17, para. 4.7]

--  Details outside the Department of Defense must be approved by the Director of Administration and Management ("DA&M") of the Office of the Secretary of Defense.  [DoDD 1000.17, para. 5.1.2]

--  The Secretaries of the Military Departments may not "take independent action on any detail request, nor offer judgment regarding the potential for a detail approval."  [DoDD 1000.17, para. 5.3.2]

--  The Secretaries of the Military Departments must submit semi-annual reports to DA&M that contain information about all the Department employees who were performing duties outside the DoD during the previous 6-month period.  [DoDD 1000.17, para. 5.3.4 & Enclosure 2]

Air Force guidance.

15.   Air Force Instruction 36-901, Air Force Senior Executive Resources, 25 Jul 94, para. 2.2.8.  (guidance on the detail of a member of the Senior Executive Service in the Air Force).

16.   Opinion of The Judge Advocate General of the Air Force (OpJAGAF) 1998/53, Evaluation of Request for Detail of DoD Manpower Assets to the Department of State, dated May 6, 1998.

17.   OpJAGAF 2001/23, Proposed USAFA Scholarship Program, dated April 18, 2001.

