Information  Paper  on  the  Bona  Fide  Award  Rule  (5 CFR 2635.204(d))
1.
Generally speaking, there is a two-part analysis for awards of cash or other prizes that are based on things that a government employee does as part of his or her official duties.  First, the award must not violate 18 USC 209 (the salary supplementation law), which prohibits government employees from receiving additional compensation from a non-Federal source for the performance of official duties.  If the award is a "bona fide award for meritorious public service or achievement," then accepting it will not violate 18 USC 209 (see the authorities below).  Second, the award must fit under the gift exception for "bona fide awards for meritorious public service or achievement," which is found at 5 CFR 2635.204(d).  Or, if it doesn't fit under that gift exception, it would have to fit under one of the other gift exceptions.  Note that there may be situations where this analysis will not apply.  Your thorough research will indicate if you have one of those situations.
2.
The bona fide award rule is found at 5 CFR 2635.204(d).  This provision states:

d)  Awards and honorary degrees.  (1) An employee may accept gifts, other than cash or an investment interest, with an aggregate market value of $200 or less if such gifts are a bona fide award or incident to a bona fide award that is given for meritorious public service or achievement by a person who does not have interests that may be substantially affected by the performance or nonperformance of the employee's official duties or by an association or other organization the majority of whose members do not have such interests.  Gifts with an aggregate market value in excess of $200 and awards of cash or investment interests offered by such persons as awards or incidents of awards that are given for these purposes may be accepted upon a written determination by an agency ethics official that the award is made as part of an established program of recognition: 

(i)
Under which awards have been made on a regular basis or which is funded, wholly or in part, to ensure its continuation on a regular basis; and

(ii)
Under which selection of award recipients is made pursuant to written standards.

(2)  An employee may accept an honorary degree from an institution of higher education as defined at 20 U.S.C. 1141(a) based on a written determination by an agency ethics official that the timing of the award of the degree would not cause a reasonable person to question the employee's impartiality in a matter affecting the institution.

(3)  An employee who may accept an award or honorary degree pursuant to paragraph (d)(1) or (2) of this section may also accept meals and entertainment given to him and to members of his family at the event at which the presentation takes place.

Example 1:  Based on a determination by an agency ethics official that the prize meets the criteria set forth in Sec. 2635.204(d)(1), an employee of the National Institutes of Health may accept the Nobel Prize for Medicine, including the cash award which accompanies the prize, even though the prize was conferred on the basis of laboratory work performed at NIH. 

Example 2:  Prestigious University wishes to give an honorary degree to the Secretary of Labor.  The Secretary may accept the honorary degree only if an agency ethics official determines in writing that the timing of the award of the degree would not cause a reasonable person to question the Secretary's impartiality in a matter affecting the university. 

Example 3:  An ambassador selected by a nonprofit organization as recipient of its annual award for distinguished service in the interest of world peace may, together with his wife, and children, attend the awards ceremony dinner and accept a crystal bowl worth $200 presented during the ceremony.  However, where the organization has also offered airline tickets for the ambassador and his family to travel to the city where the awards ceremony is to be held, the aggregate value of the tickets and the crystal bowl exceeds $200 and he may accept only upon a written determination by the agency ethics official that the award is made as part of an established program of recognition.

3.
When the Office of Government Ethics (OGE) published 5 CFR Part 2635 (the Executive Branch ethics regulation) as a final rule in the Federal Register on August 7, 1992, it included comments about what changes it had made to the proposed regulation in order to end up with the final regulation.  OGE included about a page of comments regarding 5 CFR 2635.204(d), i.e., the gift exception for bona fide awards for meritorious public service or achievement.  [Federal Register, Volume 57, pages 35017 to 35018]  Here are three excerpts from those comments.

The Office of Government Ethics' determination to exempt awards with an aggregate value of $200 or less from any requirement for review or approval was based, in part, on programmatic considerations.  When its value is not great, a bona fide award given for meritorious public service or achievement by a person who is not affected by the recipient's official duties is not likely to pose significant appearance or other conflict of interest problems that demand the time and attention of busy agency ethics officials.  We have retained the $200 amount, however, as an appropriate threshold and believe that awards with an aggregate value above that amount should be reviewed to ensure that they are given as part of an established awards program.  The Office of Government Ethics has also retained §2635.204(d)(3), which excludes meals and entertainment given to the employee and his or her family members at the event at which the presentation takes place from the aggregation requirement.  The purpose of this exclusion is to permit members of the recipient's family freely to attend awards ceremonies.  [Federal Register, Volume 57, page 35017] 

Subject to the requirement that their values be aggregated, and subject to any consequent requirement for review by an agency ethics official, travel expenses incident to an award or the presentation of an award may be accepted under §2635.204(d)(1).  [Federal Register, Volume 57, page 35017] 

One agency and one organization recommended deletion of the requirement in the second sentence of §2635.204(d)(1) for a written determination by an agency ethics official that the award is part of an established program of recognition.  An award that is given for reasons related to an employee's performance of his or her official duties could raise questions regarding improper supplementation of Federal salary in possible violation of the criminal statute, 18 U.S.C. 209, unless the award is given pursuant to a bona fide awards program.  The requirement for a written determination regarding more significant awards is retained for the protection of employees.  For similar reasons, OGE also did not adopt the recommendation by one agency to delete the requirement that awards subject to the second sentence of §2635.204(d)(1) be reviewed by the agency ethics official to determine that selection of the award recipient is made pursuant to written standards.  Written standards help to ensure that the awards program is an established program of recognition and that the employee's selection was not motivated by an intent to supplement his or her Federal salary. [Federal Register, Volume 57, page 35018]

4.
On July 1, 2002, the Office of Government Ethics (OGE) published a document entitled "Summary of the Restriction on Supplementation of Salary -- 18 U.S.C. § 209."  It is available on the OGE website.  Here is an excerpt.

Section 209 of title 18 of the United States Code was enacted in 1962 as part of a general revision of the criminal statutes dealing with bribery, graft, and conflicts of interest.  It is the successor to 18 U.S.C. § 1914, which prohibited Government employees from receiving any salary from a private source in connection with their Government service, and any non-Governmental person or organization from contributing to, or supplementing, an employee's salary.  The prohibition, which is found at 18 U.S.C. § 209(a), states: 

Whoever receives any salary, or any contribution to or supplementation of salary, as compensation for his services as an officer or employee of the executive branch of the United States Government, of any independent agency of the United States, or of the District of Columbia, from any source other than the Government of the United States, except as may be contributed out of the treasury of any State, county, or municipality; or

Whoever, whether an individual, partnership, association, corporation, or other organization pays, or makes any contribution to, or in any way supplements the salary of, any such officer or employee under circumstances which would make its receipt a violation of this subsection –

Shall be subject to the penalties set forth in section 216 of this title.

Section 209(a) has four elements.  It prohibits: (1) receipt of salary or contribution to or supplementation of salary, (2) as compensation, (3) for services as an employee of the United States, (4) from any source other than the United States.  The payor offense is defined by reference to the payee offense, that is, making a contribution to or supplementation of salary that would violate the payee offense if received by an employee.

Section 209 is intended to prevent the divided loyalty of a Government employee who is paid an economic benefit by a non-Governmental source to compensate the employee for his official duties.  It is designed to prevent even the appearance of wrongdoing and may apply to conduct that has caused no actual injury to the United States.  In order to apply, the statute requires only that the payment compensate the employee for his services to the Government.

The statute applies even if the payor has no dealings or relations with the employee's agency and is not attempting to influence the employee.  See OGE Informal Advisory Letter 83 x 15 dated October 19, 1983.  It prohibits payments to even those employees who are unable to benefit their payors through their official duties.  Id.  It applies even in the absence of a specific quid pro quo, and to payments which lack an identifiable potential for corruption.

Here is another excerpt from the document.

Bona Fide Public Service Awards

An intent to compensate for Government services cannot be inferred from a "bona fide award for public service or other meritorious achievement."  OGE Informal Advisory Letters 83 x 10 dated July 21, 1983, and 92 x 7 dated February 26, 1992.  Likewise, OLC has recognized "implicit exceptions" under section 209 for commemorative awards "motivated by a disinterested desire to honor distinguished public service."  8 Op. Off. Legal Counsel 143, 144 (1984). 

Example 19:  A nonprofit organization presents its annual award consisting of $5,000 and a medallion for "Greatest Public Service Performed by an Elected or Appointed Official" to an employee of the Bureau of Prisons.  The organization applied long-standing written criteria in judging all of the candidates.  The organization has no relationship with the Bureau of Prisons.  Because it is a bona fide award for public service, it is not intended to compensate the employee for his services to the Bureau of Prisons and would not violate section 209.  [Underlining in original; footnote omitted.]

5.
Office of Government Ethics (OGE) Informal Advisory Opinion 92 X 7, dated February 26, 1992, states:

In addition to raising questions under the Standards of Conduct, awards that have monetary value also may present issues under 18 U.S.C. § 209.  Section 209 is a Federal criminal statute that prohibits both the giving and acceptance of any supplementation of the salary of Federal employees.  It has consistently been held, however, that the statute "applies only to payments made or received with the intent to compensate for Government services and that the requisite intent cannot be inferred from the bestowal upon a Government official of a bona fide award for public service or other meritorious achievement."  OGE Informal Advisory Letter 83 X 3.

6.
Opinion of The Judge Advocate General of the Air Force (OpJAGAF) 2001/4, dated January 26, 2001, reads in its entirety as follows.

ABA Writing Award 

This is in response to your request for our determination that the American Bar Association (ABA) writing award that you recently received qualifies as an exception to the gift restrictions established by the Joint Ethics Regulation (JER)(DoD 5500.7-R). 

You advise that while attending law school as part of the Air Force's Funded Legal Education Program in pursuit of an LL.M degree, you wrote a thesis that was selected for recognition by the Public Contract Law Journal.  The prize includes a cash award of $500 from the ABA.  The award is given annually to ABA members who submit legal articles or papers to the Journal on topics of interest to the public contract and grant communities. 

Ordinarily, Federal employees may not accept gifts of cash from outside sources for performing official duties. 18 U.S.C. § 209, JER sec. 2-100 (5 C.F.R. 2635.202(a)(2)).  However, under 5 C.F.R. 2635.204(d), Federal employees may accept cash, and gifts in excess of $200, in recognition of professional achievement if an agency ethics official makes a written determination that the award is part of an established recognition program.  In making that determination, the ethics official must determine that the award is given on a regular basis (or is funded to ensure its continuation on a regular basis) and the selection of award winners is made pursuant to written standards.  These determinations ensure that the award is not a sham or ruse to avoid restrictions on salary supplementation. 

We believe it is clear that the award you received in this case meets the criteria of 5 C.F.R. 2635.204(d) and, therefore, you may retain the $500 for your personal use. 

OpJAGAF 2001/4, 26 Jan 2001 

7.
Opinion of The Judge Advocate General of the Air Force (OpJAGAF) 1994/66, dated 16 Sep 94, reads in its entirety as follows.

Cash Awards for Military Athletes 
This to in response to your request for our opinion on whether Air Force members, who are on TDY to compete in sporting events, may accept financial awards from the U.S. Olympic Committee based upon their athletic performances, which are part of their official duties.  You provide us copies of two Army legal memoranda opining that members may accept cash awards, which may be up to $15,000.00, based upon section 2635.204(d) of the Joint Ethics Regulation (JER), which permits acceptance of certain awards.  Specifically, you ask if "dual compensation" prevents the military athlete from accepting the award.  Based upon the reasons below, we believe military athletes may accept awards from the U.S. Olympic Committee for their athletic performance. 

Section 209 of Title 18, United States Code, prohibits members from receiving any salary, contribution to, or supplementation of salary from any source other than the United States as compensation for services as a military member except under certain specified circumstances.  We do not believe the athletic awards about which you ask are salary supplementation of or contribution to the member's military pay.  Rather, the awards are based upon performance.  You advise that the financial awards are given for accomplishments achieved during competitive performance based upon established criteria for which all athletes may compete.  Accordingly, we do not consider these awards as supplements to military pay, but rather as awards for special achievement in athletic competition. 

The Joint Ethics Regulation prohibits military members from accepting gifts from a prohibited source or given because of the member's official position, except for certain specified exceptions.  (5 CFR 2635.202(a). See 5 CFR 2635.103; JER, section 1-300b).  Although the U.S. Olympic Committee is not a prohibited source, the awards are based upon the member's official position and duties.  (See 5 CFR 2635.203(d)).  The issue thus is whether the member may accept the award which is a gift, under one of the specified exceptions to accepting gifts under the JER. 

Section 2635.204(d) of the JER authorizes members to accept gifts under certain prescribed circumstances.  Members may accept gifts, other than cash or investment interests, with an aggregate value of $200.00 or less if the gifts are bona fide awards that are given for achievement by a person or organization that does not have interests that may be substantially affected by the employee's official duties or by an association or other organization the majority of whose members do not have such interests.  Because the U.S. Olympic Committee does not have interests substantially affected by the member's official duties, a member may accept awards, other than cash or investment interests, of an aggregate value of $200.00 or less for athletic performance. 

If the award has an aggregate value greater than $200.00, certain conditions must be met before the member may accept the award.  Based upon the facts you provide, most of the athletic awards are greater than $200.00, and thus must satisfy the requirements of the JER before the member may accept the award.  Section 2635.204(d)(1) of the JER requires a written determination by an agency ethics official that the award to be made is part of an established program of recognition (a) under which awards have been made on a regular basis or which is funded, wholly or in part, to ensure its continuation on a regular basis; and (b) under which selection of award recipients is made pursuant to written standards. 

The U.S. Army Community and Family Support Center (CPSC) serves as the executive agent for the DoD Armed Forces Sports Committee.  The command ethics counselor for the CPSC has made a written determination that the criteria of section 2635.204(d)(1) are met, and that military athletes may accept cash awards in excess of $200.00 from the U.S. Olympic Committee Athletic Support Program and Operation Gold Awards Program.  We concur in that determination. 

Finally, we know of no other Air Force regulation, instruction, or policy, or any DoD directive or policy, prohibiting members from accepting the subject awards. Accordingly, we believe military members, under the above circumstances, may accept such awards for their athletic performance while on TDY. 

OpJAGAF 1994/66, 16 Sep 94 

8.
Opinion of The Judge Advocate General of the Air Force (OpJAGAF) 1983/102, dated December 20, 1983, states:

In connection with the general issue of receipt of awards, we have considered also whether 18 U.S.C. 209(a) prohibits an Air Force officer from receiving awards, including unsolicited, unrestricted cash awards from a non-profit foundation as recognition of work done on active duty.  In our opinion, it does not.  Section 209(a) (formerly Section 1914) prohibits an executive branch officer or employee from receiving any additional compensation for services to the government. The Department of Justice has consistently construed 18 U.S.C. 209(a) and its predecessors to forbid only those payments which are intended to serve as additional compensation to the individual for undertaking or performing government service.  See 41 Op. Atty. Gen. 217, 221 (1955); 39 Op. Atty. Gen. 501, 503 (1940); 33 Op. Atty. Gen. 273, 275 (1922).  This interpretation of the Department of Justice is based upon the congressional intent to preclude the development of conflicting loyalties on the part of employees by preventing them from becoming dependent in part on outside compensation for performing public duties.  (Department of Justice letter to Department of Air Force General Counsel, 7 April 1977). 
Prepared by Mr. Mark Stone, Ethics Attorney, Air Force Materiel Command Law Office, Wright-Patterson Air Force Base, Ohio, on September 26, 2003.
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